FMM Newsletter – September 2007

October LSC changes

We all approach 1 October 2007 with trepidation.  We have studied the new contracts in detail and responded to every consultation. The following is our understanding of the new system and the best way to make it work both for clients as well as lawyers and mediators.

Mediators have been living with fixed contract fees and annual reconciliations since we first obtained public funding in 1996. 

Level 1 - Advice

The new Level 1 will cover very basic work for a fixed fee of £94.00. It reminds me of the old green form fee! If you act for the petitioner, then you will receive the glorious sum of £159.00 to deal with preliminary issues and the divorce itself. Unless this is very, very straightforward, you may wish to give your client a divorce handbook and send them off to fill in the forms in the County Court waiting room or online. Alternatively, you could suggest that they consider mediation. We often talk about the particulars of the divorce petition and especially an unreasonable behaviour petition within mediation and this, of course, could help to keep down the acrimony often involved in such a divorce petition.

Level 2 - Negotiation

The compulsory ‘bite point’ for a referral to mediation is just before the issue of proceedings at Level 3. However, it seems very clear that mediation can help clients and indeed you, if referrals are made to mediation long before that point. This seems particularly appropriate given the ‘Negotiation’ basis of this Level.

Once things have progressed beyond the basics, and there is a “significant issue” you are in Level 2 and will receive the lower fee of £221.00 for children and £231.00 for finance issues. If there is going to be any contentiousness at all, it does seem that the most sensible way for you, at that stage, is to refer it straight to mediation. If we are able to mediate successfully and able to provide the clients with the summary, then even if, in a children case, all you do is simply write to the other side to say “thank you very much” and close the file, you will receive a settlement fee of £132.00, whether or not any court order is made. In a financial case you will receive the settlement fee of £139.00 but will obviously have to obtain the consent order. If it is both a children and a financial case (an “all issues” case) then you will receive all four fees – the lower fee and higher settlement fee on both, totalling £723.00 (more if you act in the divorce). Note you cannot claim the higher Level 1 fee if you progress to Level 2.

This is obviously better for you than the former “Help with Mediation”. As mediators we want to work in partnership with solicitors to ensure that the client is encouraged to make sensible arrangements but also feel that both solicitors and mediators should receive reasonable remuneration. For clients, the appeal will be that if a case is settled at Level 2, the statutory charge (or “solicitors charge” at this level) will not usually apply either to your costs or to ours. For you there is the possibility of limiting the time and work done in such a case, so maximising the return on the figures.

“Exceptional fees”

At Level 2, you will only be able to reach the “exceptional fees” plateau if your costs are three times the amount of the £221.00 plus £231.00 fees, as calculated using the new Level 3 hourly rates not including the settlement fee. You will have to time record anyway as far as I can see, just in case.

The solicitors' charge will apply to your costs in excess of that figure if fees go into the exceptional rate at Level 2. 

It seems to us that a case that finishes at Level 2 (i.e. no proceedings have been issued) may well go beyond the basic rates because of implementing ancillary consent orders: conveyancing/pension sharing work. Solicitors may no longer feel able to undertake conveyancing pursuant to a court order within the public funding fees, and clients may prefer to do their own work in sorting out pension sharing once the order has been made rather than risking losing the exemption to the statutory charge by pushing the solicitors rate up to the “exceptional” level. We need to know how this will pan out in trying to assist clients at mediation in explaining the system. (Many solicitors do not conduct conveyancing anyway as an extension to the current “Help with Mediation” Certificate, although some do).

Domestic violence

The new system is going to mean that, by and large, any exemption in relation to domestic violence will have to be referred through to ourselves rather than being done by you. An exception is where the client has made an allegation of domestic abuse against a proposed party to the mediation and this has resulted in a police investigation or the issuing of civil proceedings for the protection of the applicant within the last 12 months. You may be aware that in “certain circumstances” it may be permissible for the mediators to use their professional discretion in determining whether a client should physically attend a meeting or not. This seems to us quite problematic and open to challenge. Again we will have to see how this works out in practice. As we have a professional responsibility to assess each case ourselves please fax us with the referral form in any event and ask us to see your client first and always give us your client’s phone number. If your client then telephones us, upon receiving an appointment, we would be able to speak to them directly to ascertain the circumstances. It might then be possible to exempt the client from attending the mediation and let you have the APP7. We do not feel that it is appropriate to give exemptions over the phone with no record of anything being received, not least because of the LSC’s requirement that everything is documented and recorded!

Where next

All of the above refers to Level 1 and 2 only. Obviously the Family Law Protocol requires clients to be reminded about ADR throughout the case. But other than the compulsory “bite point” prior to issue at Level 3, there is no further mandatory referral. Clearly, if you had referred at the start of Level 2, you would not have to refer again before issuing.

This is our preliminary view and we will review it in the light of experience over the next twelve months. All this seems quite complicated and presumably the fine detail will only be understood after some time when we have all tried it out. In the meantime, we will continue to provide you and your clients with an efficient and thorough service. Please do not hesitate to contact us with any concerns and ideas about how this new system can work in practice. 

We very much look forward to continuing to work with you and hope over the next few months to hold a series of meetings around the Greater Manchester area to share ideas and ways forward. It is workable, provided you understand the system thoroughly and work in partnership with the other agencies in the system i.e. us!
