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AGREEMENT TO MEDIATE

Basic Principles and Terms of Mediation

The following terms are the basis for mediation conducted by mediators governed by the Family Mediators Association.  Please read carefully, as you will be asked to sign this document, as an indication of your commitment to the process.

1. Mediation is a confidential process.  We will not give information to any third party or legal advisor without obtaining your joint permission (but see section 11).  The only exceptions to this confidentiality would be where there is a serious risk of harm to you or any other person (most particularly a child).  We reserve the right to notify the appropriate authorities and we will try to discuss it with you both first, before taking any action.  We require all mobile phones to be turned off.

2. The Proceeds of Crime Act 2002 (POCA).  In circumstances where the mediators become aware that either party may have been involved in any sort of fraud, such as benefit fraud, tax evasion, undeclared income or money laundering, we cannot continue to mediate and may have a duty to report this to the authorities.

3. As mediators we aim to act in an impartial way and to help both participants equally.  We do not express opinions or make judgments.  Our role is to assist you both to explore possible ways of resolving disputes or making arrangements related to your separation and family issues.

4. Mediation cannot take place if the mediators have prior knowledge of the situation through previous involvement as a solicitor, counsellor or in any other professional role.

5. The mediators can provide legal and financial information to assist you in understanding possible options open to you, but the choices and decisions remain yours to make.  We recommend that each of you should have your own professional advisor to enable you to make informed decisions.

6. As professional mediators our practice is governed by The Family Mediators Council, which require us all to be regulated by either the Family Mediators Association (FMA) or Resolution. We act only as mediators, even if we have other qualifications.  Any concern you may have as to our practice should be referred to the Office Manager Gareth Worswick in the first instance thereafter to Beverley Sayers or Nina Fedorski, Directors.  If unresolved then in writing to the Family Mediators Association or Resolution.  In this event, you are, by signing this, also agreeing to the release of the file to the complaints adjudicator.
7. Mediation is an open process between us.  All information or correspondence from either of you will be shared openly with you both.  The only exception to this is the address or telephone number if either of you wishes to keep it confidential.

8. We will ask both of you to provide complete and accurate disclosure of all your financial circumstances, with supporting documents where necessary.  We do not verify the completeness and accuracy of the information you provide but we will ask you to sign and date a statement confirming that you have made full disclosure.  If it should emerge that full disclosure has not been made, any agreements resulting from the proposals reached in mediation based on incomplete information can be set aside and the issue re-opened.
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9. Information about finances and other relevant facts relating to personal finance is provided on an “open” basis.  This information is available to your legal/financial advisors and can be referred to in Court, either in support of an application made with your joint consent or in contested proceedings.

10. The discussions within the mediation sessions, with regard to possible terms of settlement or proposals for the future are understood to be “legally privileged” and cannot therefore be referred to in Court, unless you both agree to waive your privilege.  We also ask both of you to agree not to call the mediators to give evidence in Court proceedings, not only in relation to the existing dispute but also to any disputes arising out of or in connection with the mediation itself.  Further, in the event that the mediator is involved in the prosecution of any litigation arising out of either the mediation or related disputes, the mediator’s legal costs, associated expenses and personal fees will be met by the party involving the mediator or, if the court has of its own motion involved the mediator, the parties will jointly and severally liable for those costs, expenses and fees.

11. At the completion or closing of the mediation process, if you wish we can draw up: a privileged summary (the Memorandum of Understanding) of your proposals for a settlement, which will include your proposals on all matters discussed in the mediation, concerning children, property, finance, maintenance, child support.  If appropriate we also draw up an “open summary” of your financial circumstances.

These documents are provided to help you both obtain separate and independent legal and or other advice before entering into a binding agreement.  It is to safeguard you from making a legally binding agreement without fully understanding how it may affect your own individual position.  Unless you specifically ask us not to do so, we will send copies of these summaries to your solicitors within a fortnight of sending them to you both.
12. Charges.  If you are not eligible for public funding, we have a sliding scale of fees based on your individual gross annual salary and/or capital, which will be given to you/sent to you and we shall ask you to pay at the end of each session.  The charge covers all correspondence, telephone calls and any final summary.  Appointments cancelled less than 3 clear working week days day prior to the appointment day will be charged for.  There is no charge individually for those eligible for public funding, but we reserve the right to terminate mediation in the event of repeated cancellation.  We will pursue all unpaid invoices through the small claims court.  Unsuccessful payments may incur a bank charge; this charge will be added to your account; an administration charge from our accounts department may also be added.
13. We work to our governing body’s Code of Practice at all times and will be concerned to ensure that each of you enters into the mediation process able to negotiate freely together and without threat or harm.  We ask you to inform us if you are concerned about your ability to negotiate freely.

14. Mediation is a voluntary process and you may choose whether to participate or not.  The mediation process may also be terminated or adjourned by either of you or the mediators if it is not considered appropriate or helpful to continue.  We would endeavour to provide information as to other appropriate options for you to consider enabling you to move forward towards a settlement.

15. Our practice is monitored by our governing body, The Family Mediators Council and the Legal Services Commission (LSC). In signing this, you are specifically consenting to the papers in this case being reviewed by the LSC if required.  We are also required to have professional supervision of our practice with our supervisor.  Such discussions are treated on a confidential basis and no identifying details regarding individuals will be available or required by the supervisor.

16. Brief notes will be kept with your consent during the mediation process and will remain confidential.  However, with your consent, the LSC may require to check the file, to see that we are doing our job properly.

17. At the end of mediation your file will be kept at our offices for six years before being destroyed.  Any original documents will be returned and cases may be reviewed internally or by the LSC.  If you require further mediation, you may contact us again and we will be happy to review your case at any time.

18. We shall do our best to help you both and ask you to show integrity and commitment to the mediation process and to co-operate in looking for workable solutions to settle your affairs.

I have read and understood the above:
Signed __________________________________________            Dated: __________________
Signed __________________________________________            Dated: __________________
Nov-10
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